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Tenancy Agreements are a legally binding document between the 
legal owner (landlord) and the occupier (tenant). It is imperative 

that commercial leases are signed only if the tenant has a degree of 
expertise; a lack of knowledge has proven to be a major risk for 
many occupiers with serious consequences, often resulting in 
causing excessively high costs to the organisation. 
 
 

This Factsheet highlights multiple risks that have affected 
numerous charities that may have not been successful in 
previously instructing a professional firm, in concern over 
the signing of property leases, dilapidation negotiation and 
VAT. 
 

 

 

❶ Understand your rights to assign & sub let your 
premises 
 
A tenant will require the landlord’s consent to the grant of an 
assignment or under lease, i.e. taking over full responsibility of 
your lease (mid-term) enabling you to exit the property with no 
further contractual obligations. 
 

The lease must specify if this applies to the whole, or part, of the 
premises, which is “not to be unreasonably withheld”.  
 
Our Advice: On agreeing a new lease, be open minded in case the 
premises or part of it becomes surplus to your requirement, say, 
due to potential organisational changes. Hence, it could prove 

beneficial to have the option of sub letting or assigning from the 
outset of the new lease term. 
 

 

❷ Permission to alter & change the use of the 
premises 
 
Landlords control over alterations and change of use should not be 
more restrictive than is necessary to protect the values of the 
premises and adjoining or neighbouring premises of the landlord. It 

is essential to obtain written approval from the landlord prior to 
installing partitioning or other cosmetic or structural works. 
 
Be careful of your repairing obligations & ensure this consent is tied 
into the lease agreement, as it will affect your exit costs at the time 
of vacating the premises. 
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Steps to Reduce Risk in Your 
Lease Agreement 
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❸ Minimise rental increases 
 
Landlords and tenants should make sure that they fully understand 
the basis upon which rent may be reviewed and the procedure to 
be followed, including the existence of any strict time limits which 

could create pitfalls. Tenants should seek professional advice on 
these matters well before the review date and also immediately 
upon receiving (and before responding to) any notice or 
correspondence on the matter from the other party or their agent. 
 
Subject to the wording of the lease, the landlord can ‘activate’ the 

rent review anytime AFTER the stipulated date. Therefore, it is 
highly recommended to get professional advice from an early stage 
to avoid later financial risk. 
 
Our Advice: If you’re seeking a new lease on a short term basis, 
say 5 years, try to achieve a deal without having a rent review at 

the mid way point of the lease term. If necessary, it is common to 
base the review on the open market i.e. to reflect the property 
value at the date of review. 
 

❹ How to break a lease term 
 
Typical wording of the lease: “The tenant may determine the lease 
on the Termination Date by giving the Landlord not less than six 
months’ prior written notice”.  
 

The lease does not always stipulate 6 months notice (to break); it 
may be 12 months notice. Also, the method to serve notice must be 
met in order for it to be legally binding. If not done in accordance 
with the lease, the landlord is legally entitled to charge you rent, 
rates and service charge for the remainder of the lease term. 
 
 
 
 
 

 
 

 
Our Advice: It’s worth diarising the latest date that notice must be 
served, but equally as important, to schedule a time to review your 
best options, say 6-12 months in advance. For example, the Lease 
stipulates a notice period of 6 months, ahead of a break clause in 

December 2013. Therefore, from Q4 of 2012 the tenant should 
review if they want to relocate, or stay in occupation for the 
remainder of the lease term and allow time for lease re-gearing. 
 
 

 
 

 

❺ Understand Security of Tenure 
 
The Landlord & Tenant Act 1954 (Sections 24-28, Part II) grants 
occupiers security of tenure. A tenant protected by the act may not 
be evicted simply by the landlord giving notice (to terminate) or by 
the ending of a fixed term of the tenancy; unless the landlord has a 
sufficient reason not to renew the lease, including developing or 

requiring the building for owner-occupancy. 
 
 
 
 

 

Case Study: In 2005, a staff member at ‘Tenant A’ signed a new lease 

without fully understanding all of the clauses. The price appeared to be 

reasonable at £25,000 p/a, although full research into the local property 

market wasn’t carried out. In effect, there had been no break clause at the 

midway point of the lease term and penalties upon expiry. However, the 

new director of finance wants to exit the property and stop paying rent on 

the office space, as its surplus to their requirements. The problem now is 

that the lease provides no flexibility to help the charity terminate their lease 

agreement and implies that they have rent of approx £75,000 still liable. 
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Our Advice: If you’re fortunate to be protected by the L&T Act ’54, 
it adds greater security of tenure, thus minimising risk, although 
the majority of leases are outside of the Act. 
 

❻ Ensure the liability for dilapidation is minimised 
 
Typical wording of the lease: “The tenant shall yield up the 
premises on expiry in a fully repaired and decorated state, with all 
partitions and all other tenant’s fixtures and fittings removed”. 
 

Landlords often try their luck by issuing excessive dilapidation 
charges when leaving a building, assuming the tenant lacks 
expertise. Tenants are not obliged to ‘improve’ the condition of the 
premises but rather to merely reinstate it to the condition at 
original date of occupancy. 
 
 

Our Advice: Seek professional advice about the benefits of 
instructing a dilapidation surveyor to prepare a Schedule of 
Condition at the start of a new tenancy agreement. 
 

❼ Consider the repairing obligations 
 
An FRI lease is the abbreviated term for a lease which imposes Full 
Repairing and Insuring obligations on the tenant, relieving the  
 

 
 

landlord from all liability for the cost of insurance and repairs. The 
majority of leases on commercial property will be of this type, with 
the landlords heavily protected to ensure they have as good an 
investment as possible by passing on as many costs to the tenant. 
 
 

Our Advice: Obtain and review a service charge breakdown on a 

monthly/quarterly basis; if anything does not appear fair or 
transparent, clarify with the managing agent to ensure you’re only 
paying a reasonable apportionment based on your tenancy 
obligations & your occupied space.  
 

Third Sector Alliance has a proven track record for helping 
charities to manage and reduce risk from their properties. 
We’re offering a review of your leases (at no charge) to 
ensure that you have favourable terms at negotiation. 
 

See our website for more information, including our second 
factsheet ‘VAT Guidance on Property Matters’. 
 

Please call us to discuss your requirements, or for us to help 
identify opportunities to realise significant savings. 
 

www.thirdsectorallianceuk.com | 020 3627 2555 
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VAT Guidance on Property Matters 
 

The interaction between VAT and property transactions can be 

complex. There are specific rules that apply to the charity sector 

and some of the more common ones are highlighted below. By their 

nature, property related transactions are likely to be ‘high value’ 

and professional advice should always be sought. 

 

Constructing or purchasing a new building to be 

used by a charity  
 

The construction or purchase of a new building which is to be used 
‘solely’ for a ‘relevant charitable purpose’ can be zero-rated so that 
no VAT is charged on the construction services or the acquisition of 
the freehold or a lease over 21 years. To obtain this relief charities 
must provide a certificate to the builder/seller confirming that the 
building will be used for a ‘relevant charitable purpose’ which 

means the building cannot be used as offices or for conducting any 
business activities unless the business use is less than 5%.  
 
Note that many charities assume incorrectly that they are not 
carrying on a ’business’ but the term has a wide meaning for VAT 
and many activities are caught. Incorrectly assuming no VAT will be 

payable can have disastrous effects on your property budget.  
  

Renovations and alteration works  
 
Renovation and alteration works are likely to be subject to VAT 
unless they fall within one of the zero rate reliefs available for 
disabled access or washroom facilities.  
 

The zero-rating for approved alterations to listed buildings (used for 
non-business charitable purposes) ends on 1 October 2012 unless 
listed building consent had been applied for before 21 March 2012 
subject to certain transitional rules.  

Any VAT incurred can only be reclaimed if the building is used to 
make taxable supplies.  
 

The Capital Goods Scheme  
 
If you incur more than £250,000 on purchasing or refurbishing a 
property and you will need to consider the Capital Goods Scheme. 
This broadly requires that any initial recovery of the VAT incurred is 
subject to adjustment over a 10 year period depending on whether 
the taxable use of the building increases or decreases. If you sell 

the property within the 10 year period, you may have to repay to 
HMRC some of the VAT previously claimed.  
 

 
 

Change of use of charity buildings  
 
If a charity obtains zero-rating on a new building as above then 
care needs to be taken if the use of the building changes within 10 

years.  
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Expanding an office area or starting trading activities within the 
building could make the business use of the building exceed 5%, 
and this will trigger a claw back of some of the VAT saved on the 
building initially. This will also apply if the building is used or rented 
by the charity’s trading subsidiary company or rented out to 

another party. This could also trigger a requirement to register for 
VAT, if the charity is not already VAT registered.  
 
However, if part of the building is let out to a charity which is using 
the building for a relevant charitable purpose i.e. not as an office, 
there will be no change in ‘relevant charitable use’ and VAT may 

not be payable assuming the charity tenant also meets the 
condition of less than 5% non-charitable use.  
 
A change in use will also normally arise if the charity building is sold 
on and consequently a VAT charge will result unless the property is 
sold to a charity which intends to continue using the building for a 

relevant charitable purpose and can provide you with a certificate.  
 

Rental income and the option to tax 
 
If you rent out a non-residential property the income will normally 
be exempt from VAT. If you are registered for VAT this can have 
consequences for VAT recovery because VAT on costs incurred in 
receiving exempt income is not recoverable subject to certain de 

minimis limits.  
 
However, it is possible to ‘opt to tax’ the property and charge VAT 
on the income which will allow you to recover VAT on costs. This 
needs careful consideration as once made the option cannot usually 

be revoked until after 20 years, which means that if you want to  
 

 
sell the property within those 20 years you will normally have to 
charge VAT on the sale price. The option can be ‘disapplied’ if your 
tenant is a charity using the building for non-business purposes and 
again this can affect your VAT position.  
 

It is often mistakenly assumed that if your landlord or vendor has 
‘opted’ to charge VAT then any subletting by you is also VATable. 
This is incorrect as each person has an individual option and failing 
to opt to tax on subletting can lead to irrecoverable VAT.  
 
If your charity is using a property for a relevant charitable purpose 

(but not as offices), VAT legislation allows the landlord or the seller 
(where he has opted to tax the property) to waive charging VAT on 
the rent/purchase price. To obtain the exemption you need to give 
the landlord a certificate and in the case of the sale you need to do 
this before the purchase price is agreed. This can be beneficial as 
charitable activities rarely allow a charity to recover VAT in full. 

However, the issue of such a certificate can have consequences for 
the seller/landlord as he would then be making exempt supplies 
and would need to reconsider his own VAT recovery and any Capital 
Goods Scheme adjustments. 
 

Third Sector Alliance has a proven track record for helping 
charities to manage and reduce risk from their owned & 
rented properties. 
 

Please call us to discuss your requirements, or for us to help 
identify opportunities to realise significant savings. 
 

www.thirdsectorallianceuk.com | 020 3627 2555

 

 

 


